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1200-22-7-.01 INTRODUCTION.

The purpose of the creation of the Utility Management Review Board (amending Tennessee Code Annotated Title 7,
Chapter 82) is advising utility district boards of commissioners i~ the area of Utility management. This Board,
provided for within the Department of Environment and Conservation by Executive Order, determines and ensures
the financial integrity of certain facilities by effecting adequate user rates or system efficiencies, including
negotiated consolidations of certain facilities. In carrying out the provisions of this part. the Board shall be deemed
to be acting for the public welfare and in furtherance of the legislature’s intent that utility districts be operated as
self-sufficient enterprises.

Authority: T.C.A. 884-5-202, 7-82-701 through 7-82-708, and Executive Order Number 21 (dated June 28, 1988).
Administrative History: Original rule filed June 13, 1989; effective July 28,1989. Amendment filed August 2,
1994; effective December 29, 1994.
1200-22-7-.02 DEFINITIONS.
(1) Asusedintheseregulations:
(@  “Act” meansthe Utility Districts Law of 1937, as amended.

(b) “Board” means the Utility Management Review Board.

(c) “Commissioner” means the Commissioner of the Department of Environment and
Conservation, or its successor in interest, or his designee.

(d)y “Staff” means any person or persons under the control and direction of the Commissioner.

(e) “Financially distressed utility district” means a utility district that is identified by the
Comptroller of the Treasury as:

1 defaulting on any outstanding indebtedness; or
2. operating with anet loss for three (3) consecutive years; or
3. having aretained earnings deficit.

® “Utility District” means any municipality created pursuant to Tennessee Code Annotated, Title
7, Chapter 82.

Authority: T.C.A. §84-5-202, 7-82-701 through 7-82-708, and Executive Order Number 21 (dated June 28,1988).

Administrative History: Original rule filed June 13,1989; effective July 28, 1989. Amendment filed August 2,
1994; effective December 29,1994.
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1200-22-7-.03 UTILITY MANAGEMENT REVIEW BOARD: COMPOSITION, CONFLICT OF

INTEREST.

(1) Composition.

(8  TheUtility Management Review Board shall be composed of the following nine (9) members:

1

Four (4) members appointed by the Governor shall be experienced utility district
managers, and

Three (3) members appointed by the Governor Shall be experienced utility
commissioners.

The Commissioner of the Department of Environment and Conservation, or his designes;
and

The Comptroller of the Treasury, or his designee.

The Board shall elect a chairman from among its members every two (2) years and other
officersit may deem necessary.

(b)  Term of Appointmentsand Vacancies.

1

6.

The Governor shall consult with the Tennessee Association d Utility Districts as to
qualified individuals to be appointed to the Board.

Board members shall serve for a four (4) year term, expiring on October 19" except as
designated herein, but continuing to serve until a successor has been appointed; or until
the Board member has been reappointed.

Appointments to succeed a Board member who is unable to serve a full term shall be for
the remainder of that term.

Board members may be reappointed, but they do not automatically succeed themselves.

Appointments to the Board for the remainder of unexpired terms and subsequent
appointments shall be representative as stipulated in T.C.A. § 7-82-701(b)

The Term of the Board shall be staggered in accordance with the Act.

(c)  Quorum, Conflict of Interest, Expenses.

1
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Five (5) Board members shall constitute a quorum and a majority of those present and
voting shall be required for adetermination by the Board.

No Board member may participate in making a decision in any case involving a utility
district in which the Board member has a financial interest, a conflict of interest as
proscribed by State law or a contract of employment.

Members of the Board shall be entitled to actual and necessary expenses incurred while
engaged in the performance of official duties as authorized by the Board; however, al
expenses and reimbursement shall be in accordance with the provisions of the
Comprehensive Travel Regulations promulgated by the Department of Finance and
Administration.
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(Rule 1200-22-7-.03, continued)

(d)  Recordsand Reports.

1 The Board or its duly appointed staff shall keep complete and accurate records of

proceedings.
2. Records will be located in the office of the Commissioner and open to public inspection.
3. The Commissioner shall assist the Board and be responsible for minutes and other duties
asrequired.

4. The Board or its designee shall report annually to the Governor and the General
Assembly on the activities of the preceding year. This report will be filed with the
Commissioner’s office no later than January 31st of each year.

Authority: T.C.A. 884-5-202, 7-82-701 through 7-82-708, and Executive Order Number 21 (dated June 28, 1988).
Administrative History: Original rule filed June 13, 1989; effective July 28; 1989. Amendment filed August 2,
1994; effective December 29, 1994.

1200-2-7-.04 POWERS, DUTIES AND AUTHORITY.

D

)

©)

4

©)

(6)

The Board shall meet to adopt, modify repeal and promulgate rules in accordance with the Uniform
Administrative Procedures Act compiled in Tennessee Code Annotated, Title 4, Chapter 5, and alter
due notice, to enforce rules and regulations which the Board deems necessary for proper
administration of the Act.

The Board shall conduct all meetings in accordance with the Public Meetings Act compiled in
Tennessee Cede Annotated, Title 8, Chapter 44.

The Board or its designee may investigate the financial condition of utility districts under its
jurisdiction.

Generally accepted accounting principles and the interpretations of the Tennessee Comptroller of the
Treasury shall be used by the Board.

For those utility districtsin T.C.A. §7-82-703, the Board shall be authorized:

(@) toeffect the adoption of user rates necessary for the self-sufficiency of certain utility districts;

(b)  tonegotiate the consolidation of certain utility districts;

(c)  to subsidize from appropriations made to the Revitalization Fund, the repair or improvement of
the financially distressed utility district as an incentive for consolidation in negotiating any
consolidation under the part; and

(d) toexerciseall powersgranted to the Board by law.

The Board shall receive and consider from any source suggestions for amendments to Tennessee Code

Annotated, Title 7, Chapter 82. These suggestions are to be submitted in writing. Within one hundred-

twenty (120) days from the time request is received, the Board shall consider the merits of the

suggestions and;

(@  recommend amendments to the Commissioner; or

(b)  report to the suggesting party, in writing, the reasons for not recommending such proposed
amendments.
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(Rule 1200-22-7-.04, continued)

(7)  This Board shall have authority over those utilities as prescribed in Title 7, Chapter 82, Tennessee
Code Annotated, as amended.

Authority: T.C.A. 884-5-202, and 7-82-701 through 7-82-708. Administrative History: Original rule filed June
13, 1989; effective July 28, 1989. Amendment filed August 2, 1994; effective December 29, 1994,

1200-22-7-.05 PROCEDURES FOR ADDRESSING FINANCIALLY DISTRESSED UTILITY DISTRICTS,
CONSOLIDATION, AND COMPLAINTS.

(1) Financially Distressed Utility Districts.

(@

(b)

(©)

(d)

Within sixty (60) days from the time an audit of a utility district is filed with the Comptroller of
the Treasury, the Comptroller shall file with the Board the audit report of a utility district which
has a retained earnings deficit or has an operating deficit for a period of three (3) consecutive
years, or isin default on any of its debt instruments.

Within sixty (60) days from the receipt of the Comptroller’s audit, the Board shall schedule a
hearing to determine whether the utility district described in the report is likely to continuein a

financially distressed position. This initial hearing shall not be a contested case within the
meaning of T.C.A 8§ 4-5-101 et seq., but rather onethat islegislative in nature.

1 Hearings shall be set according to the following criteria:
(i) default on debt;
(i)  operating with anet loss for three (3) consecutive years;
(i)  having aretained earning deficit;
(iv) severity of public health threat;
(v)  any other financial information the Board may deem pertinent.

2. Notification to the responsible party for management of the financially distressed utility
district shall be by certified mail.

Upon a determination by the Board that the utility district is likely to remain in a financially
distressed position, the Board may, in addition to other powers granted to it under T.C.A. Title
7, Chapter 82, order the management of the utility district to adopt and maintain user rate
structures necessary to:

1 Fund current operation, maintenance, principal, and interest obligations within 12
months, unless otherwise specified by the Board;

2. Resolve any default on indebtedness within 12 months, unless otherwise specified by the
Board;
3. Fund depreciation in 1-3 years, unless otherwise specified by the Board; and/or

4. Liquidate in an orderly fashion any retained earnings deficit within 5-10 years unless
otherwise specified by the Board.

In the determination of an equitable user rate, the review by the Board may include but not be
limited to the following factors:
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(Rule 1200-22-7-.05, continued)

1 when was and how much was last rate increase;

2. average user rates for commercial and residential users;

3. average median household income;

4, typical cost of similar treatment process;!

5. User Charge System;

6. ratio of minimum billsto total bills;

7. number of users and user density per mile of utility line; and
8. ratio of water processed to water billed.

(e)  Any such order shall become final and not subject to review unless the parties named therein
request by written petition a hearing before the Board, no later than thirty (30) days after the
date such order is served. Any hearing or rehearing shall be brought pursuant to the Uniform
Administrative Procedures Act, conpiled in Title 4, Chapter 5, Part 3. Such hearing may be
conducted by the Board at a regular or special meeting by any member or panel of members as
designated by the Board to act on its behaif~ or the Board may designate an administrative
judge who shall have the power and authority to conduct hearings in the name of the Board to
issue initial orders pursuant to the Uniform Administrative Procedures Act, compiled in Title 4,
Chapter 5.

Q) In the event the board of commissioners of the financially distressed utility fails to adopt the
prescribed rate structure pursuant to a final order of the Board, the Board shall petition the
chancery court in ajurisdiction in which the utility district is operating to require the adoption of
the rate structure prescribed by the Board or such other remedial actions, which, in the opinion
of the court, may be required to cause the utility district to be operated in accordance with the
provisions of state law.

(2) Consolidation.

(@ Asameans to restore financial stability to financially distressed utility districts and to insure
continued operations for the benefit of the public being served by such a utility district, the
Board may undertake to study the possible consolidation of a financially distressed utility
district with another utility district or districts, municipal utility system or county utility system.
In the event the Board determines that such a consolidation is in the best interest of the public
being served by a utility district, and to the extent not otherwise prohibited by law, it may
undertake negotiations with the affected parties, under the auspices of the chancery court as the
case may be, to accomplish such consolidation on such terms as may be agreed by all of the
parties thereto.

(b) In order to mitigate any negative financial impact of such a consolidation on the utility district
or districts, municipal utility system or county utility system agreeing to consolidate with a
financially distressed utility district, the Board is hereby authorized to develop a plan of
mitigation payments to such consolidated utility system. Such mitigation payments will be made
from funds available in the Utility District Revitalization Fund and shall include but not be
limited to: amounts to offset increased administrative costs relating to the consolidation, to the
extent such costs cannot reasonably be recovered from customer revenues or other assets of the
financially distressed utility district; amounts which may be necessary to cure a default on
indebtness of the financially distressed utility district to the extent such defaults can, in the
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(Rule 1200-22-7-.05, continued)

opinion of the Board, reasonably be cured; amounts which may be necessary to renovate and
repair the facilities of the financially distressed utility district to the level necessary to enable the
consolidated utility system to provide continued service to the public being served by the
financially distressed utility district; and, other such payments as may be necessary in the
opinion of the Board to accomplish such a consolidation and mitigate the financial impact
thereof;

(c)  Prior to the consolidation of any utility district pursuant to this part, the Board shall hold a
public hearing for all interested parties to such consolidation at a place convenient to such
parties at least sixty (60) days prior to the effective date of such consolidation. Notice of such
public hearing shall be published in a newspaper of general circulation in the affected area not
later than ten (10) days prior to the hearing.

(d) If the parties to consolidation fail to reach an agreement within two hundred and seventy days
from the commencement of negotiations, or proceedings are otherwise terminated, the Board
will take action to effect the legislative intent of financially self-sufficient utility districts.

() The Board shall contract with a resulting consolidated utility system to provide for the
repayment of any such mitigation payments over a period of time as may be agreed upon by the
Board and the consolidated utility system. Such repayments may be made from surcharges
levied upon the customers in the service area of the financially distressed utility district being
consolidated; provided, however, such subcharges shall not result in user fees in the service
area’ of the financially distressed utility district being in excess of the maximum level of user
fees as may be determined by the Board to be reasonable for the service area. Upon a
determination by the Board that repayment of the mitigation payments would be unduly
burdensome and financially detrimental to the customers of such utility system, the Board may
waive repayments required pursuant to this section; provided, however, any such waiver must
be approved by the Commissioner of Finance and Administration.

® Any repayments which may be received by the Board pursuant to this section shall be deposited
into and shall become part of the Utility District Revitalization Fund.

(3) Rate Review Petitions and Complaints.
(@  Processing of Rate Review Petitions and Complaints with the Board.
1 Rate Review petitions and complaints will be filed in writing with the staff.

2. Staff will contact the utility district with letters (return receipt requested) to the utility
board of commissioners and manager (if appropriate) with a copy of the rate review
petition or the complaint and a and a request for response to the complaint or the rate
review petition including but not limited to copies of appropriate bylaw provision and
minutes of the board of commissioners’ actions.

3. Staff will report to the Board with the complaint or the rate review petition and utility’s
response to the complaint or the rate review petition, as set forth below.

4. If either party fails to comply with a request from the Board or staff during the
investigation stage within 45 days of receipt by certified mail of such request, the Board
may, on its own motion, either dismiss the complaint or petition or hold the offending
party in default.

5. An “open hearing” under this rule shall not be a “contested case” under Tennessee

Uniform Administrative Procedures Act, T.CA. 84-5-301 et seq. The hearing shall be in
the format of alegislative hearing. The complainant and the utility district will be given
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(Rule 1200-22-7-.05, continued)

the opportunity to appear before the Board and offer testimony, witnesses, exhibits and
affidavits. The Board shall have the opportunity to question the persons appearing before
it who are offering testimony; however, the parties shall not be entitled to cross examine
witnesses. The Board chairperson shall preside over the hearing. The staff, including
counsel to the Board, shall assist and advise the Board. Board counsel may, at the
Board’ s request, ask questions of the witnesses.

The Board staff and counsel shall assist the Board and do not represent the interests of
any petitioner or utility district.

(b) Rate Review Petitions.

1

The Board shall review the rates of a utility district pursuant to T.C.A. 87-82- 102 if the
Board receives a petition signed by at least ten percent (10%) of the users within the
authorized area of the utility district.

The Board will verily the validity of the petitioners by the records on file in the said
utility district within sixty (60) days of receipt of the petition.

Upon validation of the petitioners, the Board will review the rates addressed in the
petition. The Board staff will check for conformance with established regulations and
policies within the district.

After the completion of the investigation, the Board staff shall hold a public hearing
concerning the petition and its investigation. This public hearing shall be held, after
notice, in the county in which the utility district maintainsits principal office.

Upon conclusion of the public hearing and investigation, the Board staff will make public
its findings within thirty (30) days of the public hearing.

The Board will review the rate petition and staffs findings. The Board's review may
consist of areview of the minutes, transcripts and other evidence of the utility board’'s
actions and additional affidavit evidence submitted by the parties. If it deems appropriate,
the Board may hold an open hearing as provided in 1200-22-7-.05(3)(a). Upon review of
al the information, the Board may make a final decision at the next regular Board
meeting following the conclusion of the hearing but at a time not to exceed ninety (90)
days.

The Board staff and counsel shall assist the Board and do not represent the interests of
any petitioner or utility district.

(c) Customer Complaints.

1
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Within thirty (30) days of a decision of a board of commissioners a customer or any
member of the public may request areview of that decision by the Board by submitting a
written request to the Board.

The Board' s review of complaints will be limited to whether the utility district had rules
and regulation as required by T.CA. 8§ 7-82-402(b) and whether the utility district
considered and resolved the complaint in accordance with the rules and regul ations of the
utility district. For purposes of this subsection (c) “complaints’ shall include complaints
concerning the availability of service(s), the quality of service(s), the adjustment of bills,
and all complaints of any nature concerning the services provided and the charge(s) for
the service(s), except for rate review petitions under subsection (b). All conplaints
relating to water quality shall be referred to the Division of Water Supply by Board staff.
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(Rule 1200-22-7-.05, continued)

3. Upon conclusion of the investigation, the Board will review the complaint and staff
findings. The Board's review of the minutes, transcripts and other evidence of the utility
board’s actions and additional affidavit evidence submitted by the parties. If it deems
appropriate, the Board may hold an open hearing as provided in 1200-22-7-.05(3)(a).

4, Upon conclusion of the hearing and review process, the Board may issue a final order at
the next regular meeting, but at a time not to exceed ninety (90) days. Any judicial
review of any decision of the Board will be by common law certiorari within the county
of the utility district’s principal office.

5. The Board staff and counsel shall assist the Board and do not represent the interests of
any petitioner or utility district.

Authority: T.C.A. 884-5-202 and 7-82-70I through 7-82-708. Administrative History: Original rule filed June 13,
19809; effective July 28, 1989. Amendment filed August 2, 1994, effective December 29, 1994.

1200-22-7-.06 APPEALS.

(1)  Any order or ruling of the Board shall become final unless the parties named therein request by written
petition a hearing before the Board, no later than 30 days alter such order or ruling is served pursuant
to the Uniform Administrative Procedures Act, Tennessee Code Annotated, Title 4, Chapter 5, Part 3.

(2)  Any appeal hearing may be conducted by the Board at aregular or special meeting by any members, or
administrative judge as designated by the Board to act on the Board’ s behalf.

Authority: T.C.A. 884-5-202 and 7-82-701 through 7-82-708. Administrative History: Original rulefiled June 13,
19809; effective July 28, 1989.
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